Lawsuit Information Update #2

Presented by the Suit Resolution Committee

February 2006

In an effort to keep our owners up to date on the lawsuit against Bahia Del Mar Association III, we are providing you with the following information. As stated previously, the Suit Resolution Committee (SRC) has one objective and that is to seek a resolution to the lawsuit. The intent of the Update is not to slander, demean, or indict anyone, but rather to keep you informed and hopefully in some way help bring about a resolution of the lawsuit. Many of you will recall that we presented a very detailed explanation of the lawsuit to a large number of our owners at a special meeting. The owners present that night voted to request that we work on a resolution to the lawsuit.  We welcome responses from the Board and would love to hold a workshop where the Board and all owners could attend to gain knowledge and ask questions. The following are summaries written to the best of our knowledge and ability; for complete details, please go to the www.bahia3.com website.

LAWSUIT SPECIFICS
· Filed 8/12/2005 against the Bahia 3 association and the Bahia 3 Directors. 

· Reasons for filing:

· The structural engineering company, KWA, provided our association with a detailed engineering report on the deterioration of the decks, the need of repair, repair recommendations, and life safety issues. The suit claims the recommendations and structural repairs were not performed as per the report. 

· Seeking judgment for:

· Compensatory damages 

· Plaintiff’s Attorney fees 

· All Cost association with the trial 

· Damages as the court sees just and fit.

· Also asking the court for:

· A declaration related to whether the repair maintenance of the Decks is the responsibility of the Defendant Association as stated in the Covenants and Restrictions. 

· Also asking for a Jury Trail.

UPDATES TO THE UPDATES
· To see a copy of the slide presentation (shown at the meeting referred to above) go to www.bahia3.com and click on the blinking red lawsuit button - then click on CLICK HERE TO START SLIDE SHOW
· To read the full details of the lawsuit – go to www.bahia3.com – click on the blinking red lawsuit button and then click on the FULL TEXT OF LAWSUIT
· To read the full details of the offer of the settlement from the plaintiff – go to www.bahia3.com – click on the blinking red lawsuit button and then click on the LAWSUIT SETTLEMENT OFFER (keep in mind this was the first offer made by the plaintiff) – our hopes would be that the Board would use this to begin negotiations and not let the suit go to trial.

ACTIONS SINCE OUR LAST UPDATE

· At the request of the owners (who attended the special meeting referred to above), the SRC contacted the plaintiff’s attorney to gather information. 

· We asked if there was a possibility of a settlement and if so what the specific demands were. 

· The plaintiff provided a list of his demands to the SRC committee.  

· The Plaintiff was not able to get replies or responses from the attorney acting for our Board.

· The SRC provided the plaintiff’s offer of settlement to the Board.

· No known attempt to negotiate the offer by our Board has taken place at this time. 

· Our association’s Directors & Officers Insurance has denied coverage for legal expenses and defense of this Lawsuit. This means that if the Plaintiff wins the lawsuit, all Bahia III owners will be responsible for ALL expenses of the trial, the plaintiff’s attorney’s fees, other court cost (including expert witnesses, etc), damages as the court sees fit, and we will have to go back and tear out all of the work the Board has done on the decks and repair them according to the engineering specifications.

· At a scheduled Deposition set up by the plaintiff’s attorney, and after proper notice was sent to our Board and their attorney, Timothy Patrick Driscoll, all three Board members (John Rosso, George Kapsambelis, and Jim Grange) along with their attorney failed to appear at a summoned deposition. 

· Because the three Board members failed to appear, the plaintiff filed for a disciplinary hearing before the Judge in the case. The hearing was held and the following are the results of the court hearing: 

· The judge granted all requests the Plaintiff asked for – they were:  

· A motion to compel our Board of Directors to provide more complete responses to interrogatories. 

· The request from the Plaintiff to our Board of Directors to provide complete Association documentation, papers, correspondence, etc to the Plaintiff. 

· The Plaintiff asked for sanctions because our Board Members failed to appear at scheduled depositions. 
·  Sanctions were granted - amount of sanctions to be determined (the association must pay for all of the plaintiff’s attorney’s expenses for traveling from the East Coast to this area and the expenses in setting up the deposition meeting, plus other expenses – all because they failed to attend). 

· The Judge sanctioned the board’s attorney, Timothy Patrick Driscoll, for his conduct during the discovery process.  

· It is to be determined, what the monetary amount of this sanction will be. 

· The judge also denied our Association’s motion to dismiss.

· Bottom line: The Judge denied everything that our Association asked for and granted everything that the Plaintiff asked for. 

· A recent development is the withdrawal of the attorney, Timothy Patrick Driscoll, the board was using. Remember that the Judge sanctioned him for his behavior. It has never been placed in the minutes or voted on that the association’s long time attorney (Mr. Zacur) was replaced. 

· According to our bylaws, the Board must have the approval of the membership to use association funds to pay for their legal defense. If any legal expenses have been paid to date, they have been paid illegally.  

· The Bylaws (Section 1.27) state that the owners are required to approve these legal expenses. Should this request be made, before any funds are approved, the question must be answered – “Could these expenses and law suit have been prevented if the Board followed what is known as The Business Judgment Rule.” 

LAWSUIT 

· The BUSINESS JUDGEMENT RULE protects a Board of Directors from liability when it acts in a responsible and professional manner. 

· You may remember that the previous Board of Directors obtained a professional structural engineer to survey our property, and that survey was expensive.  However, the survey

· Gave our association a detailed condition report of our property.

· Gave our association a blueprint to efficiently take care of our property. 

· Spelled out the correct repair procedures (with project manuals) for the repair for each area that needed repair.

· Provided the necessary action to prevent lawsuits for the repair process or the decisions made.

· To prevent personal liability and to keep from jeopardizing the Association, all Condominium Boards must operate under the BUSINESS JUDGEMENT RULE. Failure to do so removes the protection from the Board members and possibly requires you and me to pay for their mistakes. 
APPLICATION OF BUSINESS JUDGMENT RULE TO OUR SITUATION:

· There is a significant risk, and the grounds for the lawsuit, that the current Board failed to follow the guidelines of the BUSINESS JUDGEMENT RULE in the repair work on the town home decks because:

· They failed to use the report they had on hand, written by a structural engineering firm (nor did they use any other known professional structural engineering report) outlining the proposed repair process and the problems which existed with the decks. 

· They failed to listen to the many requests of the town home owners asking them to follow the engineering report and pointing out the failure of the construction methods being used.

· They failed to use a professional construction company that would have carried the proper insurance and followed appropriate engineering and construction methods and instead used day laborers.

· In the event of a structural failure or accident after the repair, the construction company would have been held liable. As it is today, the association will be held liable because the three Board members made the decisions on how and what to repair.

· They failed to use quality wood and materials.

· They failed to replace twenty year old deck top boards (which have more than seen their use) and simply turned some of the old ones over which are unsatisfactory in safety, quality of repair and appearance.

· They failed to properly secure the boards using screws that would hold.

· They failed to provide a long-term solution.  A contractor indicated that the decking when turned upside down would expose the open grain to the weather, thus substantially shortening the effective life of the wood.  

· They failed to replace the boards on which the railing is attached along with the board on the outside of the railing.  These boards are in very poor condition.  

· They failed to replace the railings (which had been recommended in the engineering report).   

· They failed to maintain the original structure of the decks by altering the construction of the decks, possibility affecting the structural integrity.  Remember, now the association is responsible for any injuries and damages.

· They failed to address the deteriorating condition and structural integrity of the storerooms and their roofs as per the engineering report.

· They failed to repair the pilings (which are pulling away from the deck) as per the engineering report. The engineering report on file directly addresses the problems with the pilings and the recommended repair techniques. 

· Initially, they failed to replace the dividers between each townhome with the original design, (many of the owners complained and asked them to replace them correctly which they refused to do).

· Finally, the Bahia Home Owners Association, after inspecting the decks, has required the Board to tear down the incorrectly replaced dividers and replace them with dividers of the original design (which has recently been completed).   

· They failed to repair the flashing and provide the recommended protection of the main support beam, possibly affecting the future structural integrity of the town homes as recommended in the Structural Engineering Report.  

·  After months and months of dealing with the repair methods of our Board of Directors, and their alleged failure to properly address and repair the town houses, one of the town home owners filed a lawsuit.  

 BOARD MEETINGS AND GETTING ANSWERS TO THE LAWSUIT
Board Meetings

· The current Board has ended the open discussion forum. Owners are not allowed to ask questions or get answers.    

· Our bylaws state that you should be governed by a Board consisting of five board members.

·  Shortly after the current board took office, two Board Members resigned because of concern over a possible lawsuit and the decisions the three new Board Members were making. 

· Our board now has the very lawsuit the previous Board members warned them about. Failure to repair the decks using an engineering report. 

· The current Board did not fill the two vacant positions for the remaining term and you, as an owner, have only three people running a multi million dollar association.

· In the past, you were allowed to speak on any topic – today President John Rosso refuses to let owners speak if the item is not on his agenda. 

· While the Board does not have to act on any item not on the agenda, by state stature they cannot deny you the right to speak if you have written and asked to speak. 

· One owner has called him several times and written to him asking to be on the agenda and he will not allow him to speak. 

· Unit owners have been unable to obtain information from the Board such as:

· The status of the lawsuit, which could directly affect them financially. 

· The status of the attorney such as who he is. What is his qualification? Why was our original attorney replaced?

· Why they refuse to negotiate. 

· What their approach to the suit is and so forth. 

· Their decisions could have a major impact on you financially and you should be aware and understand these questions.

SUMMARY

This lawsuit situation is getting more serious each day. 

· Each homeowner owes it to themselves to be informed. 

· It is already having an impact on every owner’s property and pocketbook. 

· If a part of our property looks in poor condition it affects everyone,

· Our ability to sell our property is being affected  

· If the seller does get a buyer, the seller must put money in escrow to allow for the expenses of the lawsuit. 

· This is true not just at the townhouses but for all 148 units 

· Owners have already had problems getting financing for their units because of the lawsuit. 

· The costs for the lawsuit are growing everyday.  

· If the plaintiff wins, the costs could be substantial for each unit owner, and we will have to redo the decks.

We are encouraging you to become informed, that way you can better encourage the Board to act on your best behalf. Remember they work for you. If you would like to respond to this Update you may log on to the forum at www.bahia3.com or send you comments to info@bahia3.com and we will post them for you.
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